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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ATLANTIC DEPARTMENT STORES, INC., 
Plaintiff, 
~against- COMPLAINT 
UNITED STATES of AMERICA, 


Civ. 4 
Defendant. 


Plaintiff, by Kaplan and Abrahams, its attorneys, 
complaining of the defendant, respectfully alleges: 

FIRST: That at all the times hereinafter mentioned 
| plaintiff was and stil? is a corporation organized and existing 
ll wader the laws of the State of New York with a place of business 
at lll 8th Avenue, in the Borough of Manhattan, City and Stare 
of New York. 

SECOND; That Defendant is the United States of America. 

THIRD: Plaintiff brings this action apatwot: Defendant 
for recovery of overpayment of employer's taxes under the Federal 
Insurance Contrivutions Act (Internal Revenue Cove 631) ter 
the calendar year 1974. 


FOURTH: This Court has original jurisdiction of this 


action pursuant to 28 Uesic. Seerion 1346 Yay Cl). 


FIFTH: Plaintiff duly and timely filed its returns under} 
the Federal Insurance Contributions Act during the calendar year 
1974, with the D/.strict Director of Internal Revenue for the 
district of New York, at Holtsviile, New York, and duly and timely 


paid the tax due shown thereon. 


A + 

SIXTH: Subsequent to the oer of said return Plaintiff 
discovered that it had erroneously failed to exclude from wages 
paid to its employees, upon which such tax is based, amounts paid 
to employees atsent from work on account of sickness. 

SEVENTH: That such "sick pay'' payments were made by 
Plaintiff under a qualified sick pay plan, and are not includable 
as "wages", under the Federal ‘Insurance Contributions Act 
(Internal Revenue Code, Seceton. SU2L (a) 2) F. 

BIGHTA: ‘That on or about June 16.1975, Plaintiit tiled 


a claim for refund to the District Director of Internal Revenue 


at Holtsville, New York for overpayment of employer tax paid by | 


it under the Federal Insurance Contributions Act (Internal Revenue: 
Code §3111) for the calendar year 1974 in, the amount of $11,636.10) 
plus statutory interest; that copy of said claim for refund is | 
annexed heret? as exhibit A. (Supporting schedules omitted), 

NINId: That on or about July 10, 1975, Plaintiff received 
notice of the rejection of said claim for refund; that a copy 
thereof is annexed hereto as Exhibit B. 

TENTH: Defendant by such rejection , erroneously and 
improperly disallowed such claim on the basis that plaintiff 
omitted from its claim for refund certain statements allegedly 
required by internal Revenue Code 3101 and Revenue Regulation 
31-6402 (a). 

ELEVENTH: That said reguletion requires such statements 
where refund is sought of overpayment of Employee Tax under 
Federal Insurance Contributions Act (Internal Revenue Code 3101) 
but not required for refund of employer tax under such statute 


(Internal Revenue Code §3111). 


c 


That by virtue of foregoing defendant became indebted 


employer's tax for 1974 under Federal Insurance Contributions 


Act (Internal R+venue Code § 3111). 


o plaintiff in the amount of $11,636.10, for overpayme’t of 


WHEREFORE, Plaintiff demands judgement against defendant 
in the amount of $11,636.10, with statutory interest and costs 
of this action. 


Dated: Garden City, New York ) P 
August 21, 1975 pm Ad ei 
KAPLAN & /ABRAH 


Vie, WY 


/ABRAHAM KAPLAN 
member of the firm 


200 Garden City Plaza 
Garden City, New York 


516-877-1111 
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Robert Epstein 
_Wiee President & Treasurer 


nstructions on reverse form 
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EEA 
inven! Kevenue Service Center " dartment of the Treasury + 
North-Atlantic Region pas; ;, 156:DS 


‘ 


si A bs g 
: JUL 10 tg70 
* Date: Social Security or 
a Employer identification Number: 
13-2681,080 
Docurnent Locator Number. 
13i41-046-07011-5 
: Kind of Tax: 
' | Atlantic Department Stores FICA 
. 111 8th Avenue Tax Period Ended: 
New Yors, NY 10011 j Dec. 31, 197k 
Sis si ; Amount Claimed: $11, 6 36.20 


wind 
ef 


Date Claim Recelved: 


June 17, 1975 
Sarvice Center Telephone Number: 


CERTIFIED MAIL - 62790) 


We are sorry, but we cannot allow the ebove slaim for an adjustment of your 
- tax, for the reasons Stated below. Our deésisior 19 based on provisions of the 
internal revenue laws and regulations. This lette- is your legal notice that your. 
Claim is fully disallowed. ; 


If you wish to bring sait or proceedings: fo: the recovery of any tax, 

. penalties, or other moneys for which this disallowance notice is issued, you may do 
so by filing such a suit with the United States District Court having Jurisdiction, 
or the United States Court of Claims, 717 Madison Place N.W., Washington, D.C, 
20005. The law permits you to do this within 2 vears from the mailing date of this 
detters” ‘Sudt may not be filed in the United States Tax Court. 


If you have any questions and wish to write us, please use the address shown on 
this letter. Our telephone number is shown in the heading of this istter if you 
want to call us. There will be a long distance Charge to you ir you are beyond the 
immediate dialing area of the Service center (you can check'with your local 
telephone operator). 


Sincerely, yours, : 
Fass ee e z 
wg A Le 
Director, Service Center 
Reasons for disallowance: Every claim filed by an employer shall include a statement + 
* the employer has repaid the tax to such emp.oyees or has secured the written consen 
such employees to allowance of the refund. 42) Every claim filed by an employer for 
refund shall include a Statement that the employer has obtained from the employees a 
written statement (a) that the emp]: yee hea not claimed refund or credit of the amount of 
the overcollection, or if so, such claim has been rejected, and (o) that the employee 
will not claim refund or cred’ t of such amount. The employer shall retain the employees 
written statement as part of -he employ-r's records. The above statements are in accord-= 


“ 


ance with Section 3101 paragraph 61,02 (a) OF the Inteme: Revenue Code. 


Form RSC~1u% (Rev. 7-74) 


P.O. Box 700, Holtsville, NY. 11742 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ATLANTIC DEPARTMENT STORES, INC., 
Plaintiff, ER 
-v- 75 Civ. 4224 (EF) 
UNITED 3TATES OF AMERICA, 


Defendant. 


-— ec eo ee eel emUemlUCeOemlCUC Ol wml rwrmlUCUC OlhlUh HMhUhc Oh oP hOFE 


Defendant the United States of America, by its 
attorne’, raul J, Curran, United States Attorney for the 
Southern District of New York, for its answer {is the 
complaint herein, alleges: 

1, Admits the allegations of paragraphs, SECOND, 
THIRD, FOURTH, FIFTH, EIGHTH, and ELEVENTH of the complaint, 


and the allegation in paragraph TENTH that the stated reason 


for the denial of plaintiff's claim was that ceri! allegedi, 


required statements were not attached. 

2, Denies knowledge or information suffieien:. to 
form a belief as to the allegations of paragraphs FIRST, 
SIXTH, SEVENTH, and NINTH of the complaint, 

3. Yonles the allegation of paragraph TENTH of the 
complaint that the disallowal of plaintiff's claim was 
erroneous or improper. 

FIRST DEFENSE 
4, The only costs of this ection witch alainci fe 


tae ~~ 


@ 
may recover if successiu] are Court and related fees; otner 
costs, including attorneys’ fees and expenses, are not 


recoverable, 


SECOND DEFENSE 
3. The denial of the claim for refund, although 
for 2n ‘mproper stated reason, was proper in fact, 
WHEREFORE, defendant demands judgment that the 
complaint be dismissed with prejudice, together with costs 
of this action. 
Dated: New York, New York 


October2% , 1975. 


PAUL J. CUREAN 

United States Attorney for the 
Southern District of New York 
Attorney for defendant 

United States of America 


UWillianr Roche Brower 
By: 
WILLIAM R, BRONNER 

Assistant United States Attorney 
Office and Post Office Address: 
United States Courthouse Annex 
One St. Andrew's Plaza 

New York, New York 10007 
Telephone; (212) 791-9153 


WRB: 1m 
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UNITED STATES DISTRICT COURT 
SOUTHEIN DISTRICT OF NEW YO! 
ATLANTIC DEPARTMENT STORES, INC., 
Plaintifé, 
: nee 
\UNITED STATES OF AMERICA, 


Defendant. 


NOTICE OF MOTION 


ee 


75 Civ. 4224 (MEF) 


ee 


PLEASE TAKE NOTICE, that upon the annexed 


memorandum of law, and upon the pleadings heretofore filed 


herein, including the stipulation 


in letter form annexed 


hereto, defendant, the United States of America, by its 


attorney, Robert B. Fiske, Jr., United States Attorney for 


the Southern District of New York, 


will move this court on 


Thursday, May 6, 1976, before Honorable Marvin E. Frankel, 


United tates District Judge, at the United States Courthouss 


») Foley Scuare, New York, New York, at 10:00 a.m., or as soon 


2 thereafter as counsel can be heard, for judgment of dismissal 


on the pleadings, and inthe alternative, for judgmcut dis- 


missing the amended complaint for feilure to state < claim 


upon which selief can be granted, 
epo 2200) (5), Ped. Re Civ, P. 


Dated: New York, New Yak 


April 16, 1976. 


pursuant to Rules 12(c) 


Yours, etc. 


PO Bs SiGre. 33. 


$ 


United States Attorney for the 
southern District of Haw York 
Attorney for Defendant. 


2 
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Ye ere reeves ware © meer ere tora ray om 

Assistant United states Attorz:: 
United Sttes attorney's Oifice 
1 St. Andrews Plaza 

New York, New York 10067 

Tel.: (212) 791-9153 


TO; ABRAHAM KAPLAN, ESQ. 
Kaplan & Abraham 


200 Gardén City Plaza 
Gerden City, N.Y. 11530 


a 12 
Karitan & ABRAHAMS 
COUNSELORS AT Law 
200 GARDEN City Pravda 
GARDEN City, N.Y. 11830 
(816) 877-22 


(212) 695-2040 
ASBRAIAM KAPLAN 


RICHARD N. ADRALAMS 


December LO. L975 


Attorney, 
se Annex 


Atlantic Heyer tment Stores, Inc. 


ws. United Stat of America 


Dear Mr. Bronner: 


Confirming our telephone conversation last Friday, it 
is agreed between us that the pleadings herein shall be deemed 
amended: 


pn 
t 


(a) by numbering as Parag WE the paragra 
and 


on the third page of the L hi as no number 


2 


(b) deeming Paragraph 3 of the Answer to read: 


"3. Denies the allegations of Paragraph TENTH of 
the complaint, that the disallowal of plaiariee' 
claim was erroneous or shes ape a enti the al- 


egations of Paragraph TWELFTH that defendant 
is indebted to cess ; 


Kindly consent to the foregoing by signing the copy 
Of this letter enclosed far. such purpose. 


May I hear from you as soon as you have received 
word from the 1.R.S. about ite on-goine investigation of the 
propriety of plaintifi£’s claim for refund, 


Please accept my thanks ‘tot your cooperation. 
os / / " 
/j / 


Ver} truly” your y 


Ss, 
ie 
a0 


u 
fy 


H 


ea 


/AB RAHAM KAPLAN 


/ 


ALON ) 
~ 29 3/ 


S 
4 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
a an cd its sg oan ts aol nt ei as iy gl La ad ga al eS 


ATLANTIC DEPARTMENT STORES, INC., 


: Plaintiff, 


‘ NOTICE OF CROSS- 
~ againet -, MOTION 


“UNITED STATFS OF AMERICA, 


75. Cin. 4224 (MEF) 
Defendant. 


PLEASE TAKE NOTICE that on the 27th day of May, 1976 
the adjourned return date of Motion made by the defendant for 
judgment on the pleadings, or, in the alternative, for judgment 
dismissing tae amended complaint for failure to state a claim 
upon which relief may be granted, the undersigned, upon the 
annexed affidavits of ROBERT EPSTEIN, sworn to the 6th day of 
May, 1976 and EDWARD FOYER, sworn to the 7th day of May, 1976, 
will cross-move before Honorable Marvin E. Frankel, United States 
District Judze at the United States Courthouse, Foley Square, | 
New York, New York, at 10 A.M. in the forenoon of that day, or 
as soon thereafter as Counsel can be heard, for an Order, pur- 
suant to Rule 56 of the Federal Rules of Civil Procedure for 
summary judgment ir favor of the plaintiff and against the 


defendant, for the relief demanded in the complaint, on the 


ground that there are no genuine issues as to any material fact 


and that plaintiff is entitled to judgment as a matter of 
law, and for such other and further relief as to the Court 


May seem just and proper in the premises. 


Dated: Garden City, New York 
May 11, 1976 


Yours etc. , 


KAPLAN & ABRAHAMS, Esqs., 

Attorneys for Plaintiff 

Office & P.O. Address, 

200 Garden City Plaza, 

Garden City, New York, 11530 
}89.5-3040 / 


ROGERT B. FISKE, J... 

United States Attorney for the 
Southern District of New York, 
Attorney for Defendant. 


WILLIAM R. BRONNER 

Assistant Jnited States Attorney 
United Staces ATtorney's Office 
1 St. Andrews Plaza, 

New York, New York 10007 

Tei: (212) 791=9153 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTKICT OF NEW YORK 
\| ATLANTIC DEPARTMENT STORES, INC. 
Plaintiff, 
- against - 75 Civ .4224, (MEF) 
| UNITED STATES DF AMERICA, 


Defendant 


| STATE OF NEW YORK 
| COUNTY OF NEW YORK y B32 


ROBERT EPSTEIN, being duly sworn, deposes and says: 


1. That until September, 1975, your deponent was Vice- 


| President and "‘reasurer of Atlantic Department Stores, Inc., under | 


| 


|| whose supervis.on tax returns of that corpc “ion were prepared 

and filed. 
2. That deponent makes this affidavit in opposition to 

|| the defendant's motion to dismiss the plaintiff's complaint on 

the pleadings, or for insufficiency and in support of plaintifi’s 

|| cross-motion for summary judgment pursuant to Rule 56 (a). 

3. That your deponent was employed by the plaintiff for 

| approximately nine years and as an officer of the plaintiff corp- 

|| oration, occupying the offices, as aforesaid. 

4. That when your deponent was first employed, he was 

ll advised that plaintiff had in force a Qualified Sick Pay Plan undies 

which it paid wages to its employees, who were absent from °*ork 

fon account of sickness. 


5. That your deponent knows of his own knowledge 


a ee 


this Plan was in effect during the year 1974. 

6. That during the year 1974 the taxes which accrued 
under Federal Insurance Contributions Act (hereafter F.1.C.A.) 
(26 U.S.C. §§3101 et seq), were prepared, filed and the taxes 
paid on total wages, without deducting sick pay paid to en- 
ployees absent on account of sickness. 

7. That thereafter the tax returns filed by the 


plaintiff corporation for the year 1974 were audited by Edward 


Foyer, an employee of Reed, Roberts Associates, Inc., tax 
advisory service engaged by the plaintiff, and Foyer there- 
after informe.l your deponent that plaintiff had overpaid its 
taxes under F.I.C.A. by failing to deduct sick pay payments 
made during the year to its employees absent on account of sick- 
ness, which are not includable as "wages" under the 


8. That your deponent thereupon and on or about 


June 16, 1975, caused plaintiff to file a claim for refund with 


the District lireector of Internal Revenue, at Holtsville, New 


York, for such overpayment, for the calendar year 1974, 
had been determined co be $11,636.10, plus statutory interest. 
9. That this claim was rejected by the Internal Revenue 


Service on or about July 10, 1975, on thg basis that plaintiff 


had omitted from its claim for refund certain statements alleged- 


ly required by Internal Revenue Code §3101, and Revenue Regulation 


31-6402 (a). 


10. A copy of the Notice of Rejection by the Internal 


Revenue Service is annexed hereto as Exhibit "A". 


ll. That your deponent is informed and verily be- 
lieves that Revenue Regulation 31-6402 requires the statements 
to which the Internal Revenue Service refers where refund is 
sought of overpayment of employee taxes (I1.R.C §3101), but 
not required for refund of employer's taxes (I.R.C. §3111). 
12. That a Memorandum of Law supporting the ee) 
position is being served simultaneously with these papers, and | 
will be before the Court at the time of the hea ing of this | 
motion. | 
WHEREFORF., your deponent prays that the defendant's 
motion to dismiss the complaint on the pleadings, or for in- 


sufficiency, be denied, and that plaintiff's cross-motion 


for summary judgment for the relief demanded in the complaint 


be granted, pursuant to Rule 56 (a). of the Federal Rules of 


| 

| 

| 

i 

{ 

| 

| 

| 

| 

Civil, Procedure. | 


Sworn tc before me this 


» oo day Of May, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ATLANTIC DEPARTMENT STORES, INC., 
Plaintiff, 
- against - 75 Civ.4224 (MEF) 
UNITED STATES OF AMERICA, 


Defendant. 


STATE OF NEW YORK 
COUNTY OF NASSAU 


EDWAR!: FOYER, being duly sworn, deposes and says: 
1. That he is an auditor employed by Reed, Roberts 


Associates, Inc., which is engaged in the Unemployment Insurance |, 


Advisory Service, and which was under contract with the Se, 


in the above entitled action, to render said services. 

2. That in connection with the audit of the Federal 
Insurance Contributions Ace (F:.1.C.A.) Tax returns of ‘the plain- | 
tiff for the year 1974, your deponent became aware and reported 
to Robert Epstein, Vice President and Treasurer of the plaintiff | 
corporation, that the plaintiff had overpaid the employer's tax 
imposed by Internal Revenue Code §3111, in that it had failed 
to exclude from taxable wages, the sick pay which it had paid £6 | 
its employees eosent by reason of illness, under a Qualified 
Sick) Pay Plan. 

3. That your deponent was thereupon requested to pre- 


pare and submit to the said Robert Epstein, as an officer of 


the plaintiff corporation, for execution, claim for refund for 
overpayment «f employer's tax for the calendar year 1974, 
(Internal Revenue Code §3111), which your deponent upon said 
audit, determined to be the sum of $11,636.10. 

4. That your deponent assisted in the preparation 
of the claim for refund and was thereafter advised by the said 


Robert Epstein that the same ha’ been filed with the District 


Director of laternal Revenue at Holtsville, New York, and 


that subsequently the said claim had been rejected for reasons 


which your deponent has been informed are erroneous. 


EDWARD rOYER 
Sworn to before me 
thie. day of May, 
1976. ‘ 


DISTRICT 
RICL, OF 
ATLANTIC DEPARTMENT STORES, INC., 
Plaintzree. 
-against- i COMPLAINT 
UNITED STATES of AMERICA, 


PS) os 4224 
(Gort s aN 
Defendant. (MEF) 


Plaintiit, by Kaplan and Abrahams, its’ attorneys, 
complaining of the defendant, respectfully alleges: 
Ho: FIRST: That at all the times hereinafter mentioned 
i || plaintiff was and still is a corporation organized and existing 
ORMATION)| 


| 


under the laws of the State of New York with a place of business 


at 111 8th Avenue, in the Borough of Manhattan, City and State 


SECOND; That Defendant is the United States sf America. 


TATRD: “Plaintitt brings thie action egainst Detendant 


I 

| 

i 

i Il . 

| or New York: 
| 


| 
| 
for recovery of overpayment of employer's taxes under the Federal | 
insurance Contributions Act (Internal Revenue Code §3111) for 
the calendar year 1974... 

FOURTH: | TRIS Court has ‘orteinal, jurisdiction of 
action pursvant tor26 Ue. C0. Seerion 1346 ca) CL) 

FIFTH:  Plaintifi duly and timely filed its returs under 

Federal Insurance Contributions Act during the calendar year 

1974 with the District Dimector of Internal Revenue: for the 
district of New York, at Holtsville, New York, and. duly and timely 


i 
| 
| 
paid the tax due shown thereon. | 
! 


K al 
SIXTH: Subsequent to the tiling of said return 
ENIES KNOW- 
mE DGE & 
mNFORMATION 


discovered that it had erroneously failed to exclude from wages 
paid to its employees, upon which such tax is based, amounts paic 
to employees absent from work on account of sickness. 


SEVENTH: That such ‘'sick pay" payments were made by 
ENIES KNOW-" | i 
SEDGE & 
NFORMAT ION 


Plaintiff urder a qualified sick pay plan, and are not includ 
as "wages", und2r the Federal Insurance Contributions Act 
(Intermal Revenue: Code, Section 3121) (a) (2) >. 


EICHTH: That: on or about June’ 16,1975, Plaintitt tiled 


ai¢laim. for refund to ‘the District Director of Incernal Revenue 
at Holtsville, New York for overpayment of employer tax paid by 
it under the Federal Insurance Contributions Act (Internal Reven 
Code §3111) for the calendar year 1974 in the amount of $11,6 


plus statutory interest; that copy of said elaim for refund is 


annexed hereto as exhibit A. (Supporting schedules omitted), 


i 
| 
| 
| 
} 
| 
| 
| 
| 


| :| . fa at } QO ~ sft rece lt: 
MENIES KNOW- || WINTH: That on or about July 10, 1975, Plsintiio cece. 


MEDGE & ' ; : : ’ : , 
NFORMATION li notice of the rejection of said claim for refund; that a copy 
8 & % 14] 


thereof is aanexed hereto as Exhibit B. 
DENIES DIS- '}j : ; : 
TLOWANCE | TENTH: Defendant by such rejection , erroneously 
wean a 
RRONEOUS OR’ ee i i : ‘ ee 
MPROPER BUT ‘|! improperly disallowed such claim on the basis that plainti 


2d Socal et Be a 

LDMITS THAT sie Pee " 

PEASONS THERE, Omitted trom its claim for refund certain statements 
" a pS GY Gar Ut of t 


. ne iH required by Internal Revenue Code 3101 and Revenue Reg 


31-6402 (a). 


ELEVENTH: That said regulation requires such statemenc- 


\DMITS ! ' " 
where refund is sought of overpayment of Employee Tax under 


Federal Insurance Contributions Act (Internal Revenue Code SLO) 


but not required for refund of employer tax under such statute 


(Internal Revenue Code §3111) 


DENIES 


* TWELFTH: That by virtue of the foregoing defendant 


became indebted to plaintiff in the amount of $11,636.10, for 
overpayment of employer's tax for 1974 under Federal Insurance 
tributions Act (Internal Revenue Code S300). 


WHEREFOFE, Plaintiff demands judgment against 


| defendant in the amount of vil, 636.10. wiek Statutory inter 


and costs of this action. 


i || Dated: Garden City, New York 


August 21, 1975 


KAPLAN & ABRAHAMS, Esas. 


ABRAHAM KAPLAN , 

member of the firm 

200 Garden City PL ae a 
Garden City, New Yerk | 


516-877-1122 


*Deemed =iended as per letter, dated Deceripber 10, 1975 
copy of which is annexed to defendant's moving papers. 
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ee ace (eh ecm ee 


For Ioterat Ravenue 


i Refuad of Tes (Hermally, )Povnasly,,. or frcreesiwehs fithrotod 


xX. 
| + Refund of Amount Sel for Steps Unused, oF Used oe Cpice cn tres 


i) Atatement of Tar Assented Gee! apibicabia 19 income, eotale or pitt aves). 


floanee of Fava OGL baie ac Pune 


Ptlenticu Department Stores. PO OMe ah EON ee res 


Finite we and cteent 


Vi bth Avenue x... —- 
teven, Ciate. and Zi) care 


How York, t.¥. 10011 


Fill in eppl ‘cahie | itemns-—Use attac hin ents necessary 


Please print or type 
o} 


| 


ig. Your soci sccurily number \ See ,nuniied, if joint return ' fy. cm phen rae tate ret fee shiny ropedese Gb airy) 
‘ ‘ ‘ ‘ . 


| Aas | 13-2684080 


Intron ote maiyien citer lesen pete Of By) Wea tind 
1040 wavenie Avenue, tHoltsville, 


Nene ant addins Shon TY P aaiitnn tat Atheren’ $e above 
c) 


oa Ni a Tt EAC Lt ah ce SiaeeN ia yt 


ito December oT 439 74 


OTAGO a payment 


Hie Peet a seesaw £ Aegean: tive media ee CEE eine Vane, 


campiete computonen helow) 


The t ney erroneous ly Senate sonia bey Taxable wages for 
without excluding the amounts for being absent from work on account 
Pay" payments were made under a qualified sick pay plan 
As) ia result. (ene Social Security tax was over rpaid ($1 

See attached schedule. 


Camnutation of Income Tax Rehivad 


Ta? weliibeid m y i FY bs vs fi J ‘a ie 


> Estimiatce tad paid $ ¥ sl * + HH . 


2 
3 Vax paid vath on imabrelurn 


A Lavy asehtional 1rocanrve Loy 


5 Total tay pard qadd hares 


6) Less Your cont itor at correct: os 


Amount averpoayvime is 
Anant peeaarisyy & ohoneded 


ye PPPer~UVeees (enter ay bern Os 7 A aah 


Leche ok EAE TNEN fovrert LOUMar iaitat TLC ER af Seog es ea { COE ELLs 2 8 canal CHES TN URES TH" ACA Veet, abd to 


the best of ny knowicdae and pele Wom tear, cnrect, and complete 


Robert Epstein 
Vice President & Treasurer 


Miva/ ah 26s Rennes eee 


Sune 16_ 


on 


See msinuctioms oO se bern P48 (hes 7N 


eee 
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CS Meese Department Stores 
994 Oth. Avenue ‘ 
New Yors, NY 10014 


CERTIFIED MAIL - 627904 


: 
i 


VECparwiiiciil OF the ifeasury 


Soclal Security or 
Employer identification N imberz 


13-2681,080 
Document Locator Number: 
13141-04,6-07011-5 


‘Kind of Tax 


FICA 
Tax Period Ended: 


Dec... Sly 197k 
Amount Claimed: $11 »636.10 


Date Clalm Recelved: 


June 17, 1975 
Service Center Telephone Number: 


We are sorry, but we Cannot allow the above Claim for an adjustment of your 


- tax, for the reasons Stated below. Our decision is based On provisions of the ; 
internal revenue laws anc regulations.. This letter is your legal notice’ that VOUT 1... 


Claim is fully disallowed. 


« Mi ’ 
Proceedings for the Tecovery of any tax 


Or other moneys for which this disallowance notice is issued, you 


lling such a suit with the United States Distri 


Gt Court having juri 


he United States Court of Claims, 717 Madison Place Nei Washington, 
The law permits you to do this within 2 years from the mailing dat 
suit may not be filed in the United States Tax Court. 


If you have any questions and wish to Write) ws) 


1 Our telephon3 numbei is shown in the he 


please use the address shown on 
ading of this letter if you 


oO Call’ us. There will te a long distance charge to you if you are beyond the 


6phone operator). 


Sincerely, yours, 


Hams Bideged 


iédiate dialing area of the 36Tvice center (you can cheok’with your local 


age 


Director, Servioe Center 
Reasons for disallowance: Every claim filed by an employer shall include a ‘st 


the employer has repaid the tax to’ such euployees or 


has secured the written 


Buch ezplovyees to allowance of the refund. (2) Every claim filed by an employer for .. 
refund shall include a Statemenc that the employer has obtained from the employees a 
written statement (a) that the employee has not claimed refund or credit of the amount of 
the overcollection, or if so, such claim has been rejected, and (bd) that the enployee 
will not claim refund or credit of sucn amount. The employer shall retain the employees 


written s aS part of the employer's records. 


ance with 


PLO. Box 74, Holtsville, NY. 11742 


x‘ 


The above statements are an accord- 
3101 paragraph 6402 (a) of the ~nternal Heveme Code. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ATLANTIC DEPARTMENT STORES, INC. 
Plaintifz, 
-vV- ; ANSWER 
UNITED STATES OF AMERICA, ‘ PD) Civ, 4226. (MEP) 


Defendant. 


Defendent the United States of America, by its 
attorney, Paul J. Curran, United States Attorney for the 
Southern District of New York, for its answer to the 
complaint herein, alleges: 

1. Admits the allegations of paragraphs, SECOND, 
THIRD, FOURTH, FIFTH, EIGHTH and ELEVENTH ot the complaint, 


and the allegatici in paragraph TENTH that the stated reason 


for the denial of plaintiff's claim was that certain allegedly 


required statements were aot attached. 
2. Denies knowledge or information sufficient 
form a belief as to the allegations of paragraphs FIRST, 


SIXTH, SEVENTH and NINTH of the complaint. 


3. Denies the allegation of paragraph TENTH and 
TWELFTH of the complaint that the disallowal of Olaintiff s claim 


was erroneous | Ox Lmproper:. 


FIRST DEFENSE 


4. The only costs of this action which plaintiff 


recover if su:cessful are Court and related fees; other 


Deemed armenacd as per letter dated 


is annexed to defendant's moving papers. 


S°COND_DEFERSE 
5, ‘The denial of the claim for refund, although 
for an icproper stated reason, was proper in fact. 


WHEREFORE, defendant demands judgeent that the 


complaint be dismissed with prejudice, together with costs 


New York, Kew York 
October 18 Page fF 


PAUL J. CURRAD 

United States Actorney for the 
Southern District of ew York 
Attormey for defendant 

United States of Arcerica 


, Ailliam Rocke Ozontet 


WILLIAM BR, BRONNER 

Assistant United States Attorney 
Office and Post Office Address: 
United States Courthsuse Annex 
One St. Andrew's Plaza 

New York, New York 10007 
Telephone: (212) 791-9153 


By 


UNITED STATES DISTRICT COURT 0.§. DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK FILED a - 
x§.D. of KEW XORS 

ATLANTIC DEPARTMENT STORES, INC 


‘ me 75 Civ.4224 (MEF) 
Plaintien.. 


- against - 


iy aie ean 
STATES OF AMERICA, Pik ator Y ORDER 


Defendant. ; 


IT IS HEREBY STIPULATED AND AGREED by and between the 


attorneys for the respective parties hereto: 

1. That plaintiff is a corporation organized and existing 
under the laws of the State of New York, with a place of 
ess at 111 Eighth Avenue, Borough of Manhattan, City and 


of New York. 


2 eck be cOle Oe i i iled 


for refund with the 
Holtsville, Nev York, for overpayment of employer tax paid by 
under Federal Ins-irance Contributions Act. (¥ICA).. for tne 
calendar year 1974, in the amount of $11,636.10, plus 
LMCeE est. 

That the application for refund wa made in 
the statutes and regulations pertaining 
the amount of the overpayment 

“he amount 
the FICA, for 
4. That the numbe 


ay 
year 197 Far Bd 


> 5 | es We Ca 2 


overpayment pert claimant is 


G 


5. That whereas plaintiff at one time did operate as 
many as 102 stores, at the time of the filing of the application 
for refund it was operating only 21 such stores, and that of the 

2409 claimants included in the application r refund of em- 
| ployer's tax only 11% thereof, or approximately 265 of such 
employees were still employed by it at the time of the filing 
of the said clan. 

6. That to adjust the overcollection of the employees’ 


.R.S.§3161) it would have been encumbent upon the employer: 


(a) to communicate with each of the employees covered by 


i the claim, including over 2,000 who were no longer in its employ 
at the time of the filing of the claim, and some of whom may have 
| left the plaintiff more than a year prior thereto; 

(b) explain to each of these employees the overdeduction 
}and the proceedings being taken by the aig ater 

(c) pay to each of these employees the amount of over- 
deduction, obtaining a written receipt therefor, or the employee 

to the allowance of the refund or credit ts 

ployer, retaininz such receipt or consent among its records. 

(d) as the amount of the overpayment had been collected 


from the employee in a prior calendar year, obtain from each 
Nemployee a written statement that (i) the employee has not 


tt 
llclaimed refund or credit of the amount of the overcollection, or 


has been rejected, and (ii) that the employee 
not claim ro-fund or credit of such amount. This statement, 


Itoo, must be retained among the employer's records. 


7. (a) It is estimated that as to any employees whose 
location is known and who is cooperative with the employer, the 
cost of compliance by the employer with these requirements 
exceeds $2.25 a claimant, as follows: 

Origina investigation to determine overded- 


uction and quarter in which overdeduction 
was made: §1.00 


Printing, stationery, nailing expense: .80 
Clerical and secretarial services: me Ue 
Follow up mailings: ree. 
Total; e220 
This does not include the expense of accounting and legal 


services which may be incurred. 


(b) As to employees who are not readily located or who 


prove uncooperative, the additional expenses involved in locating 
them and obtaining their cooperation, added to the basic cost 


| above, the total expense may exceed the amount of the claim. 


duly: 29). LOF6 
New York, New York 


Attorneys for Plaintiff 
| 


seer ae ihe. i 
o— 


US. Attorney for the Southern 
District re Ngeb YOrk, 
U 


ged ies ngant, : 
PB; le fe ae aa, 


TN TOT) OFT Ws i 76 


50 Oise pea) 


U e o * y) J ¢ Ms ae 


Plaintifs, 


AMERICA, 


monm 
TATE: 


UNITED S$ 


Defendant. 


fendant 


nner, Assistant United 


@ 


vernment's motions 


Yering 


31 


the Government's motions denied. 


re 
Tne relevant iacts have been Largely stipulat 


and there are no issues as to material facts. \Plaincits 
corporation is an employer obligated under the FICA to pay 

an excise tax on the wages of its employees. in computing 

the amount of tax due for 1974, plaintire mistakenly treated 
sick-leave payments to 2,409 of 2s employees as “waces.” As 
a result, it paiu $11,636.10 more in taxes than it owed, and 
concomitantly the affected employees had more tax withheld 
from their paychecks than required. Having discovered its 
error, plaintiff, on or about June 16, 1975, applied for a re- 
fund in the amount of its overpayment, plus statutory interest. 
The claim was geried by the 7RS on the ground that 

S 

had not provided certain required statements as to 

taken to reimburse employees for the corresponding 

amounts of tax withheld from their veces and ultimately 


that it is entitled 


: A oe 
employer must act as its employees’ agent for the purpose otf 
refunds 
or/resultine trom 


tO dO. SC, acecorai ne | to 


requires rejection of the employer's claim. 


LL. 


Tne FICA statutory scheme obligates an employer and 


his employees each to pay taxes’ in amounts equal to 5.85% of 


the employee's wages. 26 ULS.C. 668001 and 9L11. The employer 


is required to collect the tax from the employee "by deducting 


the amount of the tax from the wages of the employee as 

wher paid.” Id, $3201... For the purpose of calculating 

appropriate amount of the tax, "wages" does not include'"t 
ww made top or on Behalf of, .an 


employee . - - on account oe Os ok 8 id. 


€3121 (a) (2) (8). 
If; as bere, "more than the correct amount of 


J BE Teel S200. 


ho ae 
ing a claim on behalf of his employees in order to 
The reanlaricans ao 
provide various methods by which employees and employers may 
recover payments. Regulation §31.6402(a)-2(a) (1), upon which 


n 


falny 


plaintiff relies, provides in rather general terms that 


person who pays to the district director more than the correct 

amount of . . . [e]mployee tax under section 3101, or emplover 
sepeion 4111 <-.) way £216 S| cleim for refenc of 

the overpayment . .- A second section of this regulation 

governs employers’ claims for employees' wverpayments, 

§31.6402(a) = 9¢a) 2), and it 2s trem this section that tne 

IRS derived the conditions upon wees it based its denial of 

the plaintiff's refund claim. Clearly, hnowever, as 

‘e- 

ment has now recognized, such conditions were 

to plaintiff's claim, which expressly sought recovery 

employer's overpayments and employees. 

section of ulat exp yorizes suits Dy en- 


> 
AA 
ade 


ployees on 


Case. 


followed in repaying employe r the erroneo 


of taxes and on the mechanics of adjusting overpayments. Neither 


of these provisions supports the Government's position that 


the employer should be obligated to claim a refund or credit 


on behalf of its employees as 4 precondition to securing a 
credit for its own overpayment. 

The Government acknowledges the absence of a 
for its position in the language of the statute or the 
regulations. Nevertheless, it urges the 


position on general policy oF equitable 


ations te reflect his 3 Short of such @ 


~ +S bs 5 TS 
Le Dope feds - the same 


— 
ee a 


obligation to adhere to Guly enacted legislation and regule- 
tions as are taxpa:ers- 

BR final question arises from the statutory provi- 

sion that a refund may be had only when the "overpayment can 

@ adjusted” within the meaning of 26 U.S.C. §6413 (a) (1)- 

26 U.S.C. §6413(b).- Regulation 631.6413 (a}-2 (a) details the 

steps to be followed in effecting an adjustment. To make an 


stment of its Own OverTp yment, an employer must first 
or reimburse each employee forthe amount of the em- 


* . . . 
oyee' overpayment, and then claim credit for the amount 


of overpayment of both employer and employee 
in 


quent return. A stipulation of the parties shows, 


g°¢ of the original 2,409 employees of the plaintiff 


whom excess 


settle a “udgment. 


mee eee + pret ans in oe A 
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sement’ 3 
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miteD STATES Uf 

SOUTHERN DISTRI 

ATLANTIC DEPARUMENT STORES, IN 
Plaintiff, 


75 Cie. 4224 (MEF) 


JUDGMENT 
STATES OF ANE 


Defendant. gaa 4 gy 


United States of America, defendant above 


against - 


for a judgment of dismissal on the pleadings 
ative for judgment dismissing the amended complaint 
state a claim upon which relief can be granted, 
and 12(b)(6) of Federal Rules of Civil 
Ine), plak cr, 
pursuant to Rule 56 of 
for summary judgme 


against the defendant for the relief 


the ground ‘ re no genuine 


Cisebeng eae He ET wit ORE TE A OTS 


relief can be granted, be and the same hereby are denied, and 
it is further, 

ORDERED, ADJUDGED and DECREED that plaintiff, Atlantic 
Department Stores, Inc. do recover from the defendant, United 
States of America, the sum of $11,636.10, with interest thereon 
at 6% per annum, from the dates of the receipt by the said 
defendant, United States of America of each overpayment by the 
plaintiff of emplover's tax under the Federal Insurance Con- 


tributions Act - the calendar year 1974. 


Dated: New York, N. 
aie | P 


UNITED STATES DISTRICT COURT 
SOUTHER DISTRICT OF NEW YORK 


" 
POE tag, 


ATLANTIC DiPARTI“MiT STORLS, IlNC., In £3 


Plaintiff-Appellee, 
NOTICE OF APPEAL 
aVYo 
75 Civ. 4224 (HLF) 
UNITED STATES OF AMERICA, 


Defendant-Appellant,. 


FLEASL TAKE NOTICE that the defendant, United States 
of America, hereby appeals to the United States Court of 
Appeals for the Second Circuit from the Judgment (#76,799) 
of the United States District Court for the Southern District 
of New York (Honorable Marvin LE. Frankel) dated August Jl, 
1976 and filed with the District Court on August 31, 1976. 
Dated: New York, New York 


October 28, 1976 


FPS:ka 
75-2931 


Yours, etc. 


ROGET B, FISKE, GR, 

United Stated Attorney for the 
Southern District of New York 
Attorney for Defendant 

United States of Auerica 


9 

7 Awe: ee ee rae TF ¢ Me kden 
FREDERICK P, SGILEFLE : 
Assistant United States aoe 
Office and Post Office Address: 
United States Courtiiouse Annex 
One St. Andrew's Plaza 

New York, New York 10007 
Telephone: (212) 791-1973 


TO: KAPLAl & ABRA 
200 Garden ae 
Garden City, li 1530 


nited States Gourt of Apbeals 
for che 2nd Circuit 

., S. Courthouse, Foley Square 
New York, New York 10007 


